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If the family court appoints a social worker – whose practice has been restricted – as a GAL, she can decline the appointment or face the consequences of noncompliance. Forman v. South Carolina Department of Labor, Licensing & Regulation (Lawyers Weekly No. 011-098-16, 10 pp.) Page 8

IMPORTANT OPINIONS
Social Worker Barred from GAL Work

Despite pleading guilty, a defendant gets a new trial because plea counsel failed to interview witnesses or to investigate the eff ects of defen-dant’s medications. Nordan v. State (Lawyers Weekly No. 008-001-16, 30 pp.) Page 8

Plea Counsel Was Ineffective

Where a defendant’s only claim against a third-party defendant is for contribution, the third-party 
defendant can’t counterclaim for contribution against defendant.  Companion Property & Casualty Insurance Co. v. U.S. Bank N.A. (Lawyers 

Weekly No. 002-214-16, 25 pp.) Page 10

No Contribution Counterclaim

Labor & Employment
Criminal Practice

Civil Practice

■ phillip bantZphillip.bantz@sclawyersweekly.com

After spending three years in jail for a fatal crime that he could not remember committing, Randall Nordan has been released — but his freedom could be short-lived. 
Lexington County Circuit Judge J. Mark Hayes found that Nor-dan’s trial lawyer, C. Lawrence Simmons of 

Lexington, botched the case and ordered 
a new trial over the summer. Last month, 
Hayes granted Nordan bail pending the 
state’s appeal.

“None of us have ever heard of this 
happening before,” Nordan’s post-con-
viction relief attorney, Dick Harpootlian, 
said of the PCR bail order. The Columbia 
trial lawyer has more than 30 years of ex-
perience as a prosecutor, defense attorney 
and civil litigator. “This allows him [Nordan] to get out 
and go to work,” Harpootlian added. Nordan was behind the wheel of a truck 
that smashed into moped driver Hiram 
Miller one night in May 2011. Miller had 
been stopped at an intersection beneath a 
green light. A nearby store’s surveillance 
video recorded Nordan’s pickup plowing 
into Miller and the moped without ap-
pearing to swerve or brake. Afterward, Nordan said he had been 
blacked out and had no recollection of the 
crash. Still, he pleaded guilty in 2013 to reck-
less homicide and leaving the scene of a fatal 
accident in exchange for a 10-year sentence. 

In his post-conviction relief action, 
Nordan argued that Simmons should not 
have advised him to take the plea in light 
of signifi cant evidence that suggested he 
had blacked out as a result of prescription 
medications that he took before his truck 
hit Miller. Also, Nordan was under the 
infl uence of some of the same powerful 
drugs when he pleaded guilty in court.  Nordan, a former Marine who was dis-
charged after being injured in a training 
exercise, took muscle relaxers, painkill-
ers, anti-infl ammatory drugs, a prescrip-
tion sleep aid and blood pressure medica-
tion, according to Hayes’ order. 

Man seeking relief after
conviction 
gets bail

dick
harpootlian

See  r e l i e f  Page 6  ►

 ■ heath hamacherheath.hamacher@sclawyersweekly.com 
Clarifying a misunderstanding that it helped create through prior de-cisions, the state Supreme Court held Nov. 2 that in considering whether the third element of a prescriptive easement has been met, “adverse use” and “claim of right” should be taken to mean the same thing. In deciding Simmons v. Berkeley Electric Cooperative, Inc., the court admitted that while it has recently articulated the third element as requiring the claimaint’s use to be ‘adverse or under a claim of right” as it should’ve — one phrase — that hasn’t always been the case. And it appears that a decades-old misplaced comma is partially to blame for years’ worth of differing interpretations of the law. Courts have previously found — as the Court of Appeals did here — that there are two methods of proving the third element of a pre-scriptive easement, though only one was intended. Penning the top court’s opinion, Acting Chief Justice Donald Beatty described how this came to be. 

In 1823, he wrote, the Constitutional Court of Appeals of South Carolina determined in Lawton v. Rivers that three things are necessary to estab-lish a right by prescription: Use and occupation or enjoyment; the iden-tity of the thing enjoyed; and that it is adverse to the right of some other person. 
Nearly a hundred years later, in 1917, the Su-preme Court relied 

The case of the misplaced commaPrescriptive easement language clarifi ed
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Penning the top court’s opinion, Acting Chief Justice Donald Beatty described how this came to be. 

In 1823, he wrote, the Constitutional Court of Appeals of South Carolina determined in Lawton v. Rivers that three things are necessary to estab-lish a right by prescription: Use and occupation or enjoyment; the iden-tity of the thing enjoyed; and that it is adverse to the right of some other person. 
Nearly a hundred years later, in 1917, the Su-preme Court relied 
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Different standard, same ruling: Lawyer must  return $40K in fees
 ■ phillip bantZ    phillip.bantz@sclawyersweekly.com
The South Carolina Court of Ap-peals has fi led a substitute opinion in a case involving a Columbia attorney who was ordered to return more than $40,000 in compensation he took for representing a woman’s estate. The new opinion addresses the case under the equity standard of review and applies the so-called “two-judge rule.” Both sides had agreed that the underlying cause of action was in equi-ty rather than at law, though the court originally treated the case as the latter.Unfortunately for Edward Sullivan, 

the attorney in question, the divided court reached the same conclusion in its Nov. 2 substitute opinion as it did in its initial June decision, which found that a probate judge had reason to slash his compensation based on the estate’s value.Sullivan also has to pay from his own pocket attorney’s fees and oth-er legal costs he incurred in defend-ing, albeit unsuccessfully, his bill for overseeing the estate of Marion Kay following her death in 2007.Laurens County Probate Court Judge Donald Hocker had determined that Sullivan “unnecessarily compli-cated the estate by insisting on fi ling a partition action” to clear title on a 

property and settle the estate after more than a year of failed negotiations between the benefi ciaries. Hocker said Sullivan should have deeded out the estate land to the heirs, rather than pushing for a sale of the property.Hocker also found that Sullivan’s claims for compensation – he drew $157,179 from the estate, which was more than 18 percent of its value – were not adequately documented and had been pulled “out of the air.” The statuto-ry presumption for compensation for the administrator of an estate is 5 percent.Hocker, noting that Sullivan had “exemplary credentials and good See  fe e s  Page 7  ►
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